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Response to Arguments 

Applicant's arguments, see remarks, filed 8/1 1/2008, with respect to the 
rejection(s) of claim(s) 24-44 under 102 have been fully considered and are persuasive 
in light of the amendment to the claims. Therefore, the rejection has been withdrawn. 
However, upon further consideration, a new ground(s) of rejection is made in view of 
Sandler-Tracton. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 24-29 and 32-44 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Sandler (United States Patent 6,378,069) in view of Tracton et al. 
(United States Patent 6,470,378) 

For claim 24, Sandler teaches, a data communication system for updating a software 
stored in a storage device of a first computer, comprising an administrative computer for 
updating the software; (Sandler, Col. 4 line 65 to Col. 5 line 10, download server) 

an indicator indicating a plurality of transmission media available for updating 
software that is exchanged between the first computer and the administrative computer 
prior to the update; (Sandler, Col. 3 lines 5-15, initiation signal) 
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and a data connection operatively connecting the first computer and the 
administrative computer via the selected transmission medium adapted to transmit data 
between the computer and the administrative computer. (Sandler, Col. 6 lines 16-29, 
download server) 

Sandler fails to clearly disclose, a control software to compare a respective data 
rate provided by respective one s of the plurality of transmission media available for 
updating software, the control software further configured to select one of the plurality of 
transmission media based on a result of the rate of the data rate comparison, 

Tracton teaches, a control software to compare a respective data rate provided by 
respective one of the plurality of transmission media available for updating software, the 
control software further configured to select one of the plurality of transmission media 
based on a result of the rate of the data rate comparison, (Tracton, Col. 3 line 55-62, 
available resources, Col. 7 lines 1-10, determination on bandwidth) 

Tracton and Sandler are both in the field of connecting to computers 

Tracton and Sandler are compatible 

It would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to combine Sandler and Tracton, because Tracton provides the 
advantage of providing the fast connection, for faster operation. 



Application/Control Number: 10/527,433 
Art Unit: 2145 



Page 4 



For claim 25, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the indicator is exchanged over a predetermined transmission 
medium. (Sandler, Col. 4 lines 55-65, short message GSM) 

For claim 26, Sandler-Tracton teaches, the data communication system according to 
claim 25, wherein the predetermined transmission medium is different from the 
transmission medium. (Sandler, Col. 6 lines 15-30, circuit switched) 

For claim 27, Sandler-Tracton teaches, the data communication system according to 
claim 25, wherein the predetermined transmission medium is a telephone connection. 
(Sandler, Col. 6 lines 1-15, PSTN) 

For claim 28, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the transmission medium is an internet connection or a telephone 
connection. (Sandler, Col. 6 lines 1-15, internet) 

For claim 29, Sandler-Tracton teaches, the data communication system according to 
claim 28, wherein the internet connection is fixed and an IP address assigned to the first 
computer is a fixed IP, or the internet connection is temporary and an IP address 
assigned to the first computer is a temporary IP address. (Sandler, Col. 5 lines 10-25, 
address of subscriber) 
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For claim 32, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the control software indicates a time to perform the software update. 
(Sandler, Col. 7 lines 25-47, out of date, Col. 10 lines 46-56, delay time) 

For claim 33, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the control software indicates a call identification that is assigned to 
the additional first computer, the call identification selected from the group consisting of 
telephone number, internet protocol address, and uniform resource locator address. 
(Sandler, Col. 5 lines 1 1-25, network address) 

For claim 34, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein a second transmission medium for exchanging data between the first 
computer and the additional first computer is conveyed via the control software. 
(Sandler, Col. 8 line 39 to Col. 9 line 1 1 , in the contents) 

For claim 35, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the second transmission medium is the same as the predefined 
transmission medium. (Sandler.Col. 8 line 39 to Col. 9 line 1 1 , PSTN) 

For claim 36, Sandler-Tracton teaches, the data communication system according to 
claim 34, wherein the second transmission is different than the transmission medium 
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and the predefined transmission medium. (Sandler, Col. 9 lines 13-17, alternative data 
call) 

For claim 37, Sandler-Tracton teaches, the data communication system according to 
claim 34, wherein a file for updating software is stored on the additional server and 
wherein the file first computer is transmitted to the first computer over the second 
transmission medium. (Sandler, Col. 6 lines 1-29, short message server, download 
server) 

For claim 38, Sandler-Tracton teaches, the data communication system according to 
claim 37, wherein the additional first computer is a trivial file transfer protocol server first 
computer or a web server first computer. (Sandler, Col. 4 lines 56-65, internet, email) 

For claim 39, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the first computer is a telecommunication system. (Sandler, Col. 4 
lines 21-26, message server) 

For claim 40, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the software to be updated is a communication-control software. 
(Sandler, Col. 9 lines 25-50, update) 
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For claim 41, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the first computer is part of a first data network and functions as a 
central first computer for the first data network. (Sandler, Col. 4 lines 22-26, short 
massage server) 

For claim 42, Sandler-Tracton teaches, the data communication system according to 
claim 24, wherein the first data network is connected to a second data network forming 
an aggregate network and wherein the first computer initiates updating the software 
stored on a second computer in the second network. (Sandler, Col. 6 lines 1-29, short 
message server, download server) 

For claim 43, Sandler teaches, a first computer in a data communication system, 
comprising: 

a processor; (Sandler, Col. 6 lines 43-60, processor) 
a storage device operatively connected to the processor; (Sandler, Col. 7 lines 3-15, 
memory) 

a first data connection operatively connected to a server computer over a 
transmission medium for exchanging data for updating a first software, the transmission 
medium ascertained by the computer occurring prior to establishing the first connection; 
(Sandler, Col. 9 lines 1-10, pstn) 
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a second software controlling the first software update, the second software 
exchanged between an administrative computer and the first computer; (Sandler, Col. 6 
lines 16-29, download server) 

a call identification of the first computer selected from the group consisting of 
telephone number, internet protocol address, and uniform resource locator address; 
(Sandler, Col. 5 lines 1 1-25, network address) 

and a time indicator indicating a time to update the first software by the second 
software. (Sandler, Col. 7 lines 25-47, out of date, Col. 10 lines 46-56, delay time) 

Sandler fails to clearly disclose, wherein the ascertaining of the transmission 
medium comprises a comparison of a respective data rate provided by respective ones 
of a plurality of transmission media available for updating software, and further 
comprises selecting the transmission media available for updating software, and further 
comprises selecting the transmission medium for updating software based on a result of 
the data rate comparison; 

Tracton teaches, wherein the ascertaining of the transmission medium comprises a 
comparison of a respective data rate provided by respective ones of a plurality of 
transmission media available for updating software, and further comprises selecting the 
transmission media available for updating software, and further comprises selecting the 
transmission medium for updating software based on a result of the data rate 
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comparison; (Tracton, Col. 3 line 55-62, available resources, Col. 7 lines 1-10, 
determination on bandwidth) 

Tracton and Sandler are both in the field of connecting to computers 
Tracton and Sandler are compatible 

It would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to combine Sandler and Tracton, because Tracton provides the 
advantage of providing the fast connection, for faster operation. 

For claim 44, Sandler-Tracton teaches, a method for updating software stored on a first 
computer of a data communication system having an administrative computer and a 
server first computer, comprising: 

indicating a plurality of transmission media available for exchanging data 
between the first computer and the administrative computer, the indication occurring 
prior to the updating the software stored on the first computer; (Sandler, Col. 9 lines 1- 
10, pstn) 

and establishing a data connection between the first computer and the additional 
server first computer over the transmission medium. (Sandler, Col. 6 lines 1 5-29, 
download server) 
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Sandler fails to clearly disclose, comparing a respective data rate provided by 
respective ones of the plurality of transmission media available for updating software; 
Selecting one of the plurality of transmission media available for updating softwale 
based on a result of the data rate comparing; 

Tracton teaches, comparing a respective data rate provided by respective ones of the 
plurality of transmission media available for updating software; 
Selecting one of the plurality of transmission media available for updating softwale 
based on a result of the data rate comparing; (Tracton, Col. 3 line 55-62, available 
resources, Col. 7 lines 1-10, determination on bandwidth) 

Tracton and Sandler are both in the field of connecting to computers 

Tracton and Sandler are compatible 

It would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to combine Sandler and Tracton, because Tracton provides the 
advantage of providing the fast connection, for faster operation. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See attached Notice of references cited (if appropriate). 
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Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to AJAY BHATIA whose telephone number is (571)272- 
3906. Also any interview requests should be faxed directly to the examiner at (571 )- 
273-3906. The examiner can normally be reached on M, T, H, F 9:00-3:30, Also please 
fax interview requests to 571-273-3906. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jason Cardone can be reached on 571-272-3933. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Jason D Cardone/ 
Supervisory Patent Examiner, Art Unit 2145 



